Learning Resource Centre
JK Lakshmipat University, Jaipur

No0.70 June2017

Financial Express, N Dehli

15 June 2017

Page No0.09

N

Towards an innovative intellectual property regime

YICUNNI
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THEECONOMIC GROWTH of acountryis
heavily dependent on the culture of inno-
vation and creativity thatt has developed.
Systematic implementation of innovative
ideas results in the availability of better
goods and services, which, n turn, benefit
consumets.Governments globally devise
policy measures tofostera congenialenvi-
ronmentforinnovation.Laws dealing with
IntellectualPropertyRights([PR) and com-
peition playasignificantrolein maximis-
ing these benefts. A patent safeguards the
rights dealing with invention. And the law
ealingwith anti-competiive conduct pro-
motescompetitionamongstbusinesses,e-
sulting in new players. A well-designed
patent regime has considerable synergies
with an effective competition aw polcy.

(Globally governmentagenciesand reg-
ulators have found it difficultto drawthe
balancing line etween the usage of IPRs
and competition awviolations,

Despitethe positiveaspectsof patents,
there have been instances where patent
holders have indulged in abusive practices.
Mostuch practces elatetoissuance f -
cenceswhich cause prejudicetoan xisting
tradeorindustry lcences providing forex-
clusive grant-back,coercive packagelicens-
ing,etc.Insuchsituations,compefitionlaw
hasamajortoleto playasitis premised on
preventing arifciall-created entry barri-
ers.Interface of [P/patentand competition
lawcanbeseenwhen thereisa isparitybe-
tween the exclusivityrights granted by P
lawand anti-competitive practicesthatthe
competition v riesto deal with.

India s witnessing disputes that raise
policy questions egarding IP/competition
[aw. Most o these pertain to mobile phone

sector and standard essential patents
(SEPs). Standards, which are essentially
technical specifications intended at pro-
vidinga common design fora productor
process,areframed by standard setting or-
ganisations (350, atents essentialtous-
ing thestandardare called SEPs.Tobalance
therights of SEP holdersandimplementers
of those standards, $50s mandate mem-
berstolicense SEPstothe latteronfair,tea-
sonableand non-discriminatory terms.
Overthe pastfouryears Indiawitnessed
highvoltage SEP awsuits filed by ricsson
against Indian companies ke Micromas,
Lava,etc. Last year, the Delhi High Court,
while deciding the landmark case between
Ericsson andthe Competition Commission
of India (CC),held that laws dealing with
protection of IPRand competition do not
haveanyirreconcilable repugnancy ot con-
flict,and upheld the jurisdiction of CCIto
entertaincomplints dealingwithabuse of

dominance against the patent holder.
One interesting feature about the SEP
ltigationis the prompt injunctive remedy
being granted to SEP holders against al
leged infringets. Comparing this with the
field of pharma where patent holders find
it next to impossible to obtain any kind of
injunctiverelief ndiaisproving tobeavery
patent-friendly destination for companies
like Ericsson. There were occasions where
the SEP holder was also successfulin ob-
taininginterim damages,arareinstancein
casesof patentjurisprudence.
Indiaisatastagewhere P policy canbe
customised tosupport manufacturingand
entrepreneurship initiatives ke tart-up
India, Make-in-India. The country needs to
eliberate how bestit can foster I plicies
that will help toattainits rightful place in
the evolving global order. The earlier the
country can move ahead on thi,the better
itwill b forinnovation and compefition.




