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Innovation, but at a reasonable cost

As a nation, we should decide how we want our policy to encourage innovation, as well as have a well-functioning compet
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IMES change, and so do business
I models. Thisisespecially truefor
licensing of standard-essential
patents (SEPs). What was an excellent
business practice in the 1990s isnota vi-
able business strategy today. The cross-
licensing rates of those days cannot be
used as a benchmark today. If old rates
are used, then it would jeopardise Digi-
tal India and Make-in-India initiatives.
Spending on R&D is required for in-
novation. However, that does not mean
thepublicshould pay forresearch thatis
unproductive. Reasonable profits multi-
plied by volumes is the hallmark of op-
erations of the high-tech industry.
Theissueof remunerationfor SEPsis
notnew. However, inIndia, it definitely is

not the case that FRAND (fair, reason-
able and non-discriminatory) assured
SEPsare ensuringthe growth of themo-
bile industry. Even advanced patent law
jurisdictions saw SEP-related cases as
recently as in 2012-13—around the same
timetheycameupinIndia.Itismoreof a
case of torpedo action—surfacing for
claiming royalties when Indian parties
become large enough to warrant the at-
tention of patentholders.

Technologies do not become SEPs on
pure merits. It is done by a vote, and a
vote is not necessarily going to bring in
thebest technology. Standard-settingor-
ganisations (SSOs) themselves do not
vet the claim of essentiality—it is a self-
declaration/claim. There are several
studiesof repute—allshowingthatover-
declaration is rife, and most if not all
SEPownersover-declaretheirpatentsas
beingessential atleast 7-8 times.

Viewsabout over-declaringare coun-
tered by treating the prospective li-
censeeasholdingouton the patenthold-
er. US courts have countered the issue of
patenthold-upbyaskingforevidenceon

thesame. Till date,nosuchevidencehas
been presented by any SEP owner. Call-
ing a prospective licensee as unwilling
is a very simple tactic adopted by the
right holder to counter a claim of inva-
lidity, non-essentiality;-etc. The Euro-
pean Commission paper on SEPs pro-
vides that “potential licensees of SEPs
should remain free to challenge the va-
lidity, essentiality or infringement of
SEPs. It is in the public interest that po-
tentially-invalid patents can be chal-
lenged in a court and

agrees that money is the ultimate reme-
dy,and if someonequestionsthedemand
itdoesnot mean thatthey should be sent
out of business by way of an injunction.
If thereisanyissueof amount,itcanand
should be decided after trial. In the re-
cent Ericsson matter; under the current
scheme of things, parties are financing
litigation against themselves.

There are several reports that re-
flect the nature of royalty stacking for
this industry. For example, a study pro-

vides that, put togeth-

that companies, and ul-

er, the royalty burden

timately consumers, \We are going towards ona smartphone, if it
forpacentsthatare ot 20 Where cars, roads, - ", SO
infringed.” entire cities WOUId be a device whose bill of

Injungtions 'against connected. Whether  material is arpund
D aston the . We pay royalty fora - G e # e
of the extortionary 20-cent chip orthe car There are SSOs like
oo Oraproductinwhich G s e
dence. The right holder that 20-centchipiS  Engineers) which have
hashimself agreedfora  jncorporated is up to us clearly stated in their

FRAND royalty, i.e. it

IPR policy (February

2015) that royalty imposed is on compo-
nentbasis. Infact, the US Department of
Justice’s Antitrust Division had a good
look at the IEEE policy change and
found it to be proper.

Bychargingaroyalty onanend-prod-
uct, not only is contribution by other IP
owners misappropriated, but a royalty
is imposed for non-technical aspects
suchastaxes,duties, freight, insurance,
marketing costs, packaging, etc. For ex-
ample, SEPs have got no relationship
with the screen, or memory, or camera
module. These components are the
three most expensive parts of a device,
and a royalty is paid to the vendor who
supplies them. What is the additional
contribution by SEPs, in a low-cost
screen versus a high-cost screen, which
isentitled toahigher royalty?

Just because there are other licences
does not mean that the entire patent
portfolioisvalid, essentialand used. We
don’t know what those other licence
terms were. And there are several li-
cences Where chipset-based licensing
hasbeen done by the samelicensors. For
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example, Bluetooth SIG patent licence
with semiconductor companies is a
clear example of the practice of licens-
ing on a chipset basis. In the Intex mat-
ter, the judge may be limiting the view
only tothe interim stage, with complete
factsbeingascertained after trial.

Asanation, weshould decide how we
want our policy to encourage innova-
tion, as well as have a well-functioning
competitive marketplace where con-
sumer interesttrumpsfirminterest. We
aregoingtowards5G, where cars, roads,
entire cities would ‘be connected.
Whether we pay royalty for a 20-cent
chiporthecaror products in which that
20-cent chip is incorporated is up to us.
Eitherway,itisanissuethatwemustde-
cidefor posterity:

Theauthor is a patent lawyer and is
qualified to prosecute patentsin
several jurisdictions

This article is a rebuttal to Divya
Rajput’s column “Revisiting the price of
innovation” (http://g00.gl/sGOmiD)
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